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aeAr/ORDER
This batch of eight cases pertains to a singlesse® Sri Biswanath Garodia.

The Revenue has filed its four appeal(s) ITA No32246/Kol/2018 followed by
taxpayer’s Cross Objection(s) therein CO Nos.1238-132/Kol/2018 for assessment

years 2008-09 to 2011-12, against the Commissiohdncome-tax (Appeals)-21,
Kolkata’'s separate orders; all dated 07.08.2018ss¢xh in case No0s.10237-
10240/DCIT,CC-3(3)/CIT(A)-21/KOL/2017-18, reversidgsessing Officer’'s action
adding the latter’'s overseas deposits in Switzdrld8BC bank accounts amounting
to 28,50,418/%15,00,780/-, %4,63,128/ & 7,44,100/-(assessment year-wise);
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respectively on merits, involving proceedings af thcome Tax Act, 1961; in short
‘the Act'.

2. It transpires at the outset that the Revenuksstical substantive ground in all
four cases is to revive the Assessing Officer'soacaking the impugned addition(s)
after treating assessee’s alleged undisclosed yu@®sited in swiss bank accounts.
The latter’s plea in this as many cross objectidimat all four re-assessments are not
liable to be sustained since barred by limitatiogspribed in sec. 153 of the Act. Both
the learned representatives ackidemduring the course of hearing that the assessee’s
Cross Objections raising the said legal issue gootd of the matter in all four
assessment years. | therefore proceed to adjudibatesame first for the sake of
convenience and brevity.

3. Case file(s) suggests that instant batch oftaighes has emanated from swiss
bank authorities information to the Government ofdih under exchange of
information clauses framed in corresponding doubbation avoidance agreement
(DTAA) between the two countries. The same allegedhave contained the
taxpayer's name alongwith date of birth on the it details. It was further
mentioned therein that the assessee had opendaiitsaccount in Switzerland way
back on 08.06.1999. He is also stated to have #a&tinihe swiss account money in
issue as sale proceeds in export business.

4. It transpires from a combined perusal of theedds(s) that all this culminated
in u/s. 148 notice issued to the taxpayer on 1805 which stood served on
19.12.2016. The assessee filed his written respiieseto seeking to treat his original
returns to be in response to section 148 notice. Assessing Officer supplied re-
opening reasons on 14.03.2016. He finally compldtedmpugned re-assessments on
08.11.2017 adding assessee’s swiss bank deposiiés)sin all four assessments
hereinabove to be his undisclosed / concealed iacom

5. The assessee preferred his separate corresgoragpipeals in all four
assessment years 2008-09 to 2011-12 challengingeatoess of the impugned
addition(s) on various legal aspects as well asments. The CIT(A) has deleted the

impugned addition(s) on merits as follows:-
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“05.

FINDINGS & DECISION:

1. | have carefully considered the submissionsheflid. AR of the appellant and
perused the impugned order. | have also gone thrdhg reasons recorded by the
Ld. AO for reopening the assessment u/s 147 oAtheln Ground Nos. 1 & 2 the
appellant in sum & substance has objected to thallealidity of the proceedings
initiated u/s 147 of the Act. On perusal of theoreled reasons, | find that the Ld.
AOQO's formation of belief that income escaped assesswas based on the copies of
the bank statements of HSBC Bank, Geneva, whichatefurnished before the
CIT(A) in the appellate proceedings for AY 20068?2007-08. The Ld.AO noted
that this bank account and the transactions therg@re not reflected in assessee's
income tax returns filed earlier. This fact led hiommform a reasonable belief that
income from such bank account was chargeable tddathe relevant assessment
year and the same had escaped assessment. It casleeof the appellant that the
reopening of assessment was based on surmisesoajetiures and that there was
no tangible material in the AO's possession orbidms of which proceedings u/s 147
could be validly initiated. The Ld. AR of the ajga contended that neither the
reassessment was initiated on the basis of anyrdectifound or unearthed by the
AO independently nor that the accretions refledtethe bank statements belonged to
the appellant.

2. After giving a thoughtful consideration to thects, | do not find force in the
arguments put forth by the Ld. AR. In the presasedt is undisputed that the bank
Account with HSBC Bank, Geneva was standing insaesé&s name. In the appellate
proceedings for AYs 2006-07 & 2007-08, the appellaad suo moto furnished
copies of the said bank statements before the IdACwho in turn had forwarded
the same to the Ld. AO. The Ld. AO had got thegensénts authenticated from the
Swiss tax authorities through CBDT(FT & TR) Divisidt may be true that this
document was not unearthed by the Ld. AO or reddirmm any external source or
agency but this does not take away the fact thatftineign bank account standing in
assessee's -name was not disclosed in the taxneefiled by the appellant earlier. It
is true that the appellant had at all time disputkdt the monies in the foreign bar-e
account did not belong to him. However whether rtianies deposited in the bank
account and the accretions thereto belonged t@apgpellant or some other person as
claimed by him required investigation of facts axamination by the Ld. AO. At the
stage of recording of his reasons for reopeningsgfessment it was not necessary for
AO to come to final conclusion about true ownergifiphe money deposited in such
account. Such investigation and examination ofsfaeis a matter for later stage, i.e.
re-assessment proceedings. It might well be that @ppellant will be able to
establish that the monies in the foreign bank antaid not belong to him but that
conclusion could be arrived at by the Ld. AO orfigramaking necessary enquiries.
At the stage of the issuance of the notice u/si#8,only question was whether
sufficient material was available before the AO,tbe basis of which a reasonable
person could have formed the requisite belief. i econsidered view the bank
statements with the Ld. AO, based on which he fbrhig reasons to believe did
constitute relevant material for the basis of thefation of the requisite belief by the
AO under section 147 of the Act. In my consideiied \therefore the initiation of
proceedings u/s 147 and the issuance of reassessmotce u/s 148 was valid and
the conditions precedent for initiating reassessnpeaceedings were fulfilled by the
Ld. AO. Ground Nos. 1 & 2 are therefore rejected.

3. In Ground No. 3, the limited question to be ddjated in this ground is whether
the impugned order was passed within the periolitfation prescribed under the

.provisions of the Income-tax Act, 1961. In thadaxf the present case, the normal
period of limitation in the appellant's case expiten 31.12.2016. The Explanation to
Section 153 however contains certain exceptionalioistances where in the period
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of the limitation gets extended. In terms of cla@9e01 the Explanation to Section
153, the period ‘commencing from the date on wlacheference is made for
exchange of information by the competent authoritythe date on which the
information requested is last received or a peradcbne year, whichever is less; is
required to be excluded while computing the pedbdmitation for the purposes of
Section 153 of the Act.

4. In the appellate proceedings, the Ld. ARs ofaghygellant vehemently argued that
the impugned order was barred by limitation. It welaimed that the benefit of
exclusion of time limit as provided in clause (k}le Explanation was not available
to the Ld. AO since the communication by Singaf@re Authority, as served upon
the appellant did not bear or reveal any date amthat view of the matter the benefit
of clause (x) of the Explanation was not availatdethe Ld. AO. The appellant
further contended that in the communication sent~by& TR Division, the said
Indian Tax Authority had informed the Singapore Tsuthority that assessment
proceedings were getting time barred in Decembé62Which further supported the
appellant's case that the last date of passingrdéiowas 31.12.2016 and not the
extended time limit of 31.12.2017 in terms of Exaton to Section 153 of the Act.

5. On giving due consideration to the submissiohghe Ld. AR and the facts
available on record, | find that the limited poiaf dispute regarding the issue of
limitation concerns the date on which the inforroatiwas received from the
competent foreign tax authority by the Ld. AO. In considered view the date of
receipt of information from the foreign tax authgris irrelevant. In the impugned
order the Ld. AO has clearly stated that referem@es duly made by the competent
authority in November 2016 which was well withie tormal period of limitation
i.e. 31.12.2016 and therefore the benefit of exadrtane limit set out in clause (x) of
the Explanation to Section 153 was available to ltde AO. | am therefore of the
considered view that the objections raised by thpetlant disputing the validity of
the assessment order on the grounds of perioaniaiion is untenable. This ground
is therefore rejected and the validity of the asegent order is upheld.

6. In Ground Nos. 4 to 6, the appellant has chgtshthe merits of the addition of
Rs.28,50,418/- made by the Ld. AO u/s 68 of thel Aetve carefully considered the
submissions made the Ld. AR of the appellant ;rfgard. | have also perused the
detailed observations & findings recorded by the A@® in the impugned order. |
have also gone through the various documents & eewés furnished by the
appellant in the paper book. From the sequence@fs as narrated in the foregoing
and from the assessment order for the year undesideration and for the earlier
years, | find that a search u/s 132 was conductgirest the appellant in 2011 on the
basis of information available with the Departméhtat an account with HSBC
Private Bank Geneva Switzerland was maintainechértame of the appellant and
which was not disclosed in the tax assessmentsletadgearlier. In the course of the
said search, statements of the appellant were dembiby the Investigating Officer
concerning the said bank account in which the aittory answers were given by
the assessee. In the course of the assessmenegiuge u/s 153A which followed the
search, the appellant's statement was recordedh®AD wherein the appellant had
denied the amounts invested in the said bank atdoube his monies. Against the
assessment orders for AYs 2006-07 & 2007-08 wheheirmmoney deposited in the
said bank account was assessed as appellant's ecbhenhad filed appeals before
the Ld. CIT(Appeals). The appeals filed by the dapefor AYs 2006-07 & 2007-08
were however accompanied with affidavit of Mr. GBithawalla, a Singapore citizen
wherein he had admitted that the Account with Gli€ode N0.5091276522 with
HSBC Pvt Bank Geneva Switzerland was opened byapgpellant at his request
pursuant to his understanding with the assessesdtiing up of a joint venture. He



ITA No0.2243-2246/Kol/2018 & CO 128-132/K/18 AYs09%0 11-12
DCIT CC-3(3) Kol.  vs. Sh. Biswanath Garodia Page 5

further admitted that after the account was openedl999, sums totaling USD
9,00,000 were remitted to the said account durhrgy period 2000 to 2004 from the
bank account of M/s MSM Enterprises Pte Ltd CMS&Mpmpany managed by him.
The said remittance was made as part of his coutioh to the proposed joint
venture with the appellant. He further admittedtttize sums deposited in the said
bank account and accretions thereto beneficiallphged to him and since the joint
venture did not materialize, the entire amount sacted through the said bank
account was remitted at his instruction to anotBémgapore company, M/s Donald
Mcarthy Pte Ltd (,DMT"), which was his associatesupport of the averments made
in the affidavit, copies of the bank statementsadsby HSBC Bank as initiated by
Mr. Onn Sithawalla were also submitted before tlie CIT(Appeals). Since these
documents were never furnished before the Ld. AtBdrcourse of assessment and
these documents were found to be relevant for ohecitie appeal, the remand report
was sought from the Assessing Officer. In the reimamceedings, the Ld. AO
referred the matter to the FT&TR Division of CBDOF futhentication of the bank
statements by the Swiss tax authorities. The Sauxsauthorities after obtaining the
no-objection of the appellant confirmed the genness of the bank statements and
entries made therein. Based on the authenticate#t beatement, the Ld. AO admitted
that the amounts assessed in the AYs 2006-07 &-@80Were not appropriate
because the amounts were deposited in prior yeHng. relevant extracts of the
remand report dated 29.07.2015 is as follows:

"The bank account submitted by the appellant cost#ie following receipts

from MSM Enterprises Pvt. Ltd

Date Amount in USD
22.06.2000 149987.5
30.06.2001 100000
15.07.2001 99987.5
16.09.2004 99975
20.09.2004 74975
22.09.2004 74975
04.10.2004 79981
06.10.2004 89981
12.10.2004 79975
13.10.2004 49975
Total 899812

The payments of 798792 and 387182.25 were actunalde from the account
maintained in Euro. These; payments are made toBte account of Donald
Mcarthy Trading Pte Limited (Ale 0.0819441022). Te¢ails are as under.

Date Amount in Euro Amount in USD
04.03.2009| 450000 798792
05.03.2009| 150000

09.05.2011| 273000 387182

Total 873000 1185974

It may be mentioned here that the balance in thepact mentioned became zero
after payment of Euro 273000 and was closed. Thanbas in the other accounts
(USD & GBP) became nil as on 13.05.2011."

7. Against the order of Ld. CIT(Appeals) partiatpnfirming the additions, the
appeals were filed before the Hon'ble ITAT, Kolkdthe Hon'ble ITAT, 'B' Bench,
Kolkata by its order dated 21st September 2016TiA N0.853 to 856/Kol/2016
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however held that since no incriminating documeamdsting to the HSBC Bank
account were found in the course of search, notemtdiwith respect to such bank
account was permissible in the assessment frangetiS®¥A and accordingly allowed
relief to the appellant on that ground.

8. As noted in earlier paragraphs, since in the aaoh proceedings the Ld. AO had
obtained the copies of the bank statements asasefitatements of investments &
transpositions made by the bank, based on theesnitni these statements the Ld. AO
formed his reasons to believe that income generdtedn the investments,
beneficially belonged to the appellant, and chatgedo tax in India since he was a
tax resident in India. The question to be decidedhe present appeal is therefore
whether the amounts deposited in the said HSBCbéAreficially belonged to the
appellant and consequently therefore the accrettbeseto are rightfully chargeable
to tax in the hands of the appellant.

9. On careful scrutiny of the impugned order iblsserved that even though the Ld.
AO has passed a very lengthy order, major parhtf order is the repetition of the
events which had occurred at the time of search sulosequent thereto till the
passing of the order of assessment u/s 153A foAls 2006-07 & 2007-08. Much
emphasis has been put by the Ld. AO with regambidradictory statements given
by the appellant at the time of search and at ime of framing of the assessment u/s
153A of the Act. There is no dispute that the aesebad indeed given contradictory
statements concerning the said HSBC A/c at the wiren the assessments u/s 153A
were completed for the AYs 2006-07 to 2011-12. Mewmigis significant to note that
at the relevant time when these statements weded neither the appellant nor
even the AO had in their possession the relevank lstatements of HSBC A/c. The
assessment proceedings for these two years hadcbegpieted on the basis of some
information for which official confirmation from $8 tax authority was admittedly
awaited and not received. Even the appellant ditl move in his possession the
affirmative statement of Mr. Sithawalla by whichdwaild have explained the source
of money deposited in the said HSBC A/c. It wag ionFebruary 2015 i.e. after the
completion of the assessments u/s 153A, the asseasee in possession of the
affidavit of Mr. Onn Sithawalla as well as banktstaents herein he had admitted
that the amounts deposited in the HSBC A/c werdtezhby MSM. It was only after
such affidavit was received, the appellant brougdfore the appellate authorities all
relevant facts, supported by the affidavit and bla@k statements and claimed that
even though HSBC account was opened in his own ,ndmaemonies transacted
therein beneficially belonged to Mr. Sithawalla #&d his companies. The
submissions made before the Ld. CIT(A) were alsdeny the appellant before the
Ld. AO in the course of remand proceedings andajeellant cooperated in the
enquiry conducted by the AO. In the remand procggdinot only the appellant
submitted the relevant documentary evidences butdifiorizing the Swiss tax
authorities to provide official confirmation of theelevant bank statements the
appellant cooperated in furnishing true and corréatts in the remand report an
such further enquiry the Ld. AO in his remand répadmitted that the amounts
deposited in the bank account represented recéipts MSM. In the remand report
the Ld. AO also admitted that the entire amountsodied in the said HSBC A/c
were ultimately remitted in 2009 & 2011 to the Edtfe of DMT, Singapore. From
the foregoing facts and events as are apparent fiteenrecords, | find force in the
appellant's submissions that even though contraagements were made till the
completion of assessments u/s 153A, there has heemontradiction in the
submissions of the appellant before the tax & dppelauthorities after February
2015. | find that after Mr. Sithawalla had admittede ownership of the sums
transacted through the said HSBC Al/c, there hamhee contradictions in the
explanation provided by the appellant. In my coesed opinion therefore the Ld.
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AQO's reliance on contrary statements initially pdmd by the appellant is of no
significance in deciding the issue at hand.

10. | note that the Ld. AO per se did not disbeliev dispute the explanation put
forth by Mr. Sithawalla nor the Ld. AO considered. Nbithawalla to be a non-
existing entity. The Ld. Aa himself chose to isst&e u/s 131 to Mr. Sithawalla for
verifying the facts as affirmed in his affidavit deain February 2015. The Ld. AO in
his submissions pointed out various legal and factafirmities in notice u/s 131
issued to Mr. Sithawalla who was permanent residéi@ingapore. According to Ld
AR in terms of the provisions of the Civil Procezl@ode, 1908; the Ld. AO had not
statutory power to issue summons to the witneggnstdeyond 500 kms. Be the same
as it may, despite various infirmities, | find thidte Ld. AO opted to treat Mr.
Sithawalla to be the pertinent witness believing dlwerments made in the affidavit to
be true. Although the Ld. AO has made much adotalleged discrepancy in the
weight of the postal consignment through whichstinemons was sent by speed post
by the appellant, | find that the assessee hadished before the Ld. AO evidence,
which proved that the notice issued u/s 131 wasadigtserved on Mr. Sithawalla at
his Singapore address. The assessee also furnisfede the Ld. AO, the requisite
evidence to show that such summon was actuallgdem him at the given address.
The Ld. AR also furnished the evidence that inaese, Mr. Sithawalla had directly
provided to the AO copy of his affidavit in suppairhis transactions, which was the
subject matter of AO's enquiry. From the foregofiagts therefore | find that
whatever was possible within the assessee's cofiteohad performed the same to
support his contention that the monies transachedigh HSBC A/c belonged to Mr.
Sithg,walla and/or companies controlled and mendnetim.

11. In the impugned order the Ld. Aa states thatatffidavit of Mr. Sithawalla could
not be accepted in evidence because the assesseeunadle to enforce his
attendance before the Ld. AO for his examinatiatofding to him it was the duty of
the appellant to enforce and ensure attendance of Sithawalla along with the
requisite documents to verify the averments madeearaffidavit. The Ld. AO further
claimed that M/s Mangal Steel Enterprises Ltd hahgactions with MSM it was
evident that undisclosed income had been siphoffad the account opened by the
assessee in his name with HSBC Geneva with hip&ass his identity. The Ld. AO
in his impugned order admits that as per the doaumeubmitted, Mr. Sithawalla
was managing & controlling the affairs of MSM anD and therefore the very fact
that they had objected for verification of the mf@tion by Singapore authorities
was clear indication that the account with HSBC &en was belonging to the
appellant. The Ld. AO further stated that in thenswons issued to Mr. Sithawalla,
certain documents and copies of the accounts wegaested to be produced which
the appellant could have collected. The non-cabbectand submission of such
information clearly supported his conclusion thhe tmonies deposited in the said
bank account did not belong to Mr. Sithawalla buthie appellant. In conclusion the
Ld. AO held that the very fact that MSM & DMT mamadpy Mr. Sithawalla objected
for the verification of documents by the Singapiawe authorities left him with no
alternative but to conclude that the account witSB€ Bank opened in assessee's
name belonged to him and the same was not disciodes tax return.

12. In my considered opinion the conclusions drayithe Ld. AO are apparently not
tenable. In the first instance | find that the getu/s 131 was issued by the Ld. AO in
contravention of provisions of Code for Civil Prdoee, 1908. Rule 19 of Order XVI
of CPC provides that no summons to a witness cafstied where the person
ordinarily resides beyond 500 kms from the Courtthie circumstances the notice u/s
131 requiring appearance of Mr. Sithawalla befdne t.d. AO at Kolkata was legally
untenable. If the Ld. AO having statutory powersildonot have enforced the
attendance of Mr. Sithawalla at Kolkata, he couldt expect the appellant, an
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ordinary citizen of India, to ensure his attendatioe examination by the Ld. AO. |
however find that having received the summons tl@nLd. AO the assessee made
every effort to serve the said summon u/s 131 &mdately succeeded in serving the
same at his Singapore address through speed pequistte evidence in support of
the service of summons was furnished. | therefm@ that the charge of non-
compliance cannot be attributed to the appellanaldo find that Mr. Sithawalla
acknowledged the receipt of summons and in confiomaof his transactions in
relation to HSBC AJc, directly furnished copy of hiffidavit to the Ld. AO vide his
letter dated 16.11.2016. | also note that subsegteeissue of notice u/s 131 the Ld.
AO made reference to FT & TR division of CBDT rexjmg the said authority to
conduct enquiries through Singapore tax authoritiefse impugned order is however
silent as to what precise enquiry was sought tcdreducted by FT & TR division
through Singapore tax authority. It is also appdréom the impugned order that at
the stage of conducting enquiry through FT & TRgibn, the appellant was not kept
informed nor made a party to the enquiry condudigdSingapore tax authority. |
also find that a letter bearing reference numbe4®IND/EXCH/16/427(1782) was
received by Mr. Rajat Bansal, Joint Secretary (FTR)-II, Ministry of Finance from
Director Exchange of Information Branch, Competanthority, Singapore issued in
terms of Article 28 of the DTAA between India &dgajpore. From the said letter it
appeared that the Indian competent authority hadiena reference for conducting
enquiry vide its letter dated 25.11.2016. Howevleg, said letter did not state what
was the scope & ambit of the enquiry, which FT&TRsibn required the Singapore
authority to conduct. It also appeared that FT & @iRision had sought information
only from MSM, DMT & Citibank N.A. | therefore findat even in the reference
made by FT & TR division, no enquiry was soughtdcconducted Mr. Sithawalla,
against whom the notice u/s 131 was issued by dh@O. | also find that in Para 2
of the letter the Singapore authority reported tM$M & DMT through their legal
counsels had objected to the request for informmaties noted earlier, nothing has
been brought on record by the Ld. AO, as regardssttope of enquiry & information
which was sought to be collected from Singaporeaathorities and therefore in
absence of relevant information and in view of flet that the appellant was not
made party to such enquiry, it cannot be said tihat appellant had created any
obstructions in conducting enquiry. Moreover thetfeevealed by the letter of the
Competent authority, Singapore shows that no egquiis sought to be conducted
from Mr. Sithawalla whose affidavit was relied upoy the appellant in support of
his contention that the monies did not belong tn.Hn the circumstances therefore |
find that the reasons adduced by the Ld. AO in assessment order are not
supported by the relevant documents which showatdchth enquiry was sought to be
conducted from Mr. Sithawalla.

13. In light of the foregoing facts the questiorickhbegs answer is whether on the
facts of the present case it could be held thay tseicause the account with HSBC
was opened in the name of the appellant, the moraasacted really belonged to the
appellant and therefore accretions during the raldv year represented the
appellant's undisclosed income chargeable to tabndtia. If one examines the facts
concerning the said HSBC A/c, then one finds thist a&ccount was opened in the
.appellant's name in June 1999 with NIL balancé.Jline 2000, no transaction took
place in the said account. The first deposit indgheount was reflected on 22.06.2000
when HSBC Republic Bank (Sussie) S.A.; as thewaskhen known, gave credit for
net sum of $149987.50. The entry in the statenfeatamunts stated that the amount
was received from MSM Enterprises Ltd, Singapohe flirther deposits were made
in the years 2001 & 2004. From the statement obants, it is apparent that each of
such deposit originated from the account of MSMeEmises Pte Ltd. This fact was
examined by the Ld. AO in the remand proceedingsianthe remand report he
accepted that the source of deposits was MSM. dideascount continued till May
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2011 when the amount remaining in the account wamitted to the Euro
denominated account of DMT with Citibank N.A., Spwe. This has been
confirmed by the HSBC Bank in the statement of wadsoand debit advices issued
and confirmed by the Ld. AO in his remand repotrsiited before my predecessor. |
therefore find that the bank account in questiors waexistence for almost twelve
years, starting in June 1999 and ending with Mag2Muring the span of twelve
years, the monies were deposited in the account Implway of ten remittances. In
each case the entry in the statement of accountseshthat the remitter of funds was
MSM. During the span of twelve years, the withdilaweom the said account was
made on three occasions totaling Euro 8,73,000vedent to USD 11,85,974. All the
three remittances were made to the account of D&8&ve & except these deposits
and withdrawals, all other entries in the bank staents pertained to investments
and transposition of investments made by HSBC Banlof the sums deposited. |
therefore find that save & except for the moniesieed from MSM, there was no
other deposit which was sourced from any other pagerson directly or indirectly
related to the appellant. Similarly save & excdpg remittances made to DMT on
three dates, there was no other person or party vdoeived the funds transacted
through the said HSBC A/c. It is no doubt true ttiet account was opened in the
personal name of the appellant and therefore thenary onus of providing the
explanation with regard to transaction appearingthiee said account was on the
appellant. After obtaining the confirmation in tHerm of Affidavit from Mr.
Sithawalla, the appellant had discharged his initaus of showing that the monies
transacted through this account did not benefigidlélong to him. | further find that
the assessee did not only rely on the affidavipfSithawalla admitting the source
of deposits and withdrawals but the contemporanemiges in the bank statements
recorded by HSBC Bank also supported the explanahat the monies deposited
originated from MSM and the monies were remittedht account of DMT. | thus
find that the source of deposit and the destinatibmonies in the said account ended
with companies managed & controlled by Mr. Sithdsudh the circumstances, | find
that Mr. Sithawalla was directly involved and coatsel with the account with HSBC
although the same appeared in the name of the &ppel note that in his affidavit
Mr. Sithawalla had explained the factual backgroueading to opening of the bank
account in the assessee's name. Merely becaugarihgenture contemplated by the
parties did not materialize, did not and cannotdea conclusion that the account
opened in the assessee's name and the monies dradgarough the said account
beneficially belonged to the appellant. From Padeo? the impugned order, the Ld.
AO has categorically admitted that both MSM & DMErev managed by Mr.
Sithawalla. As such both the payer & payee compawiere not under the control,
supervision or superintendence of the appellantrelyebecause M/s Mangal Steel
Enterprises Ltd, a company managed by the appeltett transactions with MSM in
the past cannot ipso facto lead one to believeithda015, Mr. Sithawalla would have
affirmed certain facts on oath in the Ld. AO's amindid not reveal the truth. Once
the Ld. AO admitted that Mr. Sithawalla was in cohof the affairs & management
of the payer & payee companies, then the onus wakeLd. AO to prove that the
monies which originated & ended in the coffers of ithawalla's companies
actually belonged to the appellant. No manner aofamrative evidence has been
gathered by the Ld. AO which in any manner provegl @ose nexus between Mr.
Sithawalla and the appellant. Nothing has been ghwn record by the Ld. AO on
the basis of which any prudent person could con@iwlusion that Mr. Sithawalla,
a resident of Singapore and businessman in hisrigtm, would have come forward
in 2015 and make a statement on oath claiming theeficial ownership of the
monies deposited in appellant's bank account, griles facts stated in affidavit were
actual & true.
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14. | find that in the present case the additios baen made by the Ld. AO purely on
the ground that the title of the bank account appdan assessee's name and the
passport issued in the name of the appellant wed te identification purposes. It is
true where an account appears in the name of thgope the presumption would be
that the monies transacted in that account beraficbelong to the person in whose
name the account appears. However such presumistibuttable. If the holder of
the account rebuts such presumption with sufficesidence then the onus shifts to
the person who claims that the monies transactegfimally belonged to the person
in whose name the account appears. In the preszse tll February 2015, such
presumption could have validly entertained by tlde AO because no explanation
whatsoever was furnished by the appellant. Howaveebruary 2015, the appellant
not only furnished the affidavit of Mr. Sithawalkaut also submitted third party
evidence in the form of bank statements of HSB& Bém for the period June 1999
to May 2011 counter signed by Mr. Sithawalla. Théries in the bank statements
supported the averments made in the affidavit of Sithawalla to the effect that the
monies were deposited in the bank account by MStbnapany controlled by him
and monies ended in the account of DMT, also cdiattoby him. It is also
noteworthy to state that during such long existesicthe bank account, not a single
deposit or withdrawal from the said bank accounswaade by the appellant or for
the benefit of the appellant. Had the amounts taatesd through the said account
beneficially belonged to the appellant, then thereuld have been at least one
instance where the Ld. AO could have found sina@erge to show that deposit or
withdrawal beneficially connected to the appelladaowever no such case has been
made out by the Ld. AO nor entries in the bankestant support the theory put forth
by the Ld. AO that the monies transacted in thal ssicount belonged to the
appellant. On the contrary if the documents andlevces brought on record are
read harmoniously and in totality and also considgr the surrounding
circumstances, then the conclusion which a prugerson can draw is that the
monies transacted through the HSBC A/c did notrizelo the appellant but to Mr.
Sithawallaand his companies, who were named payepa§ees in the bank
statements. Since the Ld. AO has not been ableing bn record any cogent &
tangible material which could link either the dep®sr withdrawals made in the
names of MSM & DMT with the appellant, and he Has aot been able to disprove
the affidavit of Mr. Sithawalla, the conclusionsadin by the Ld. AO treating the
accretions to be the income of the appellant igl helbe untenable. The addition of
Rs.28,50,418/- made in the impugned order is thezedeleted. Ground Nos. 4 to 6
are therefore allowed

This leaves both the parties agreed to the extelitated in their respective pleadings.

6. | reiterate that the sole issue before me asiw¥ is as to whether the
impugned assessments framed in all four assessraarg are time barred or not u/s
153 of the Act. Mr. Singh has taken pains to fiie following written submissions

supporting the impugned re-assessments on theinsgal issue as follows:-

“For the A.Ys. 2008-09 to 2011-12, regular assestangs 153A/143(3) were completed on
18.02.2015. Notices u/s 148 for all 4 years wesuésl on 18.02.2016 and served on
19.02.2016. As per the provisions of Sec. 153(2h@fAct, as applicable w.e.f. 01.06.2016,
no order of assessment, reassessment or re-congpuiduld be made u/s 147 after the
expiry' of 9 months from the end of the financedryin which the notice u/s 148 was served.



ITA No0.2243-2246/Kol/2018 & CO 128-132/K/18 AYs09%0 11-12
DCIT CC-3(3) Kol.  vs. Sh. Biswanath Garodia Page 11

Accordingly, in the ordinary course, the assessmarg 147 for the 4 years were required to
be completed on or before 31.12.2016, being 9 nsdntim the close of the financial year in
which notices u/s 148 were served on the assessee.

In connection with reassessments of these 4 yedesence was made by the AO to the FT &
TR Division of the Board, who in turn had made mefiee to Singapore Tax Authority under
Article 28 of the Agreement for avoidance of doubbeation and the prevention of fiscal
evasion between Govt. of India and the Govt. of Republic of Singapore, seeking
information in relation to assessee's transactionth Singapore Tax Residents, namely,
MSM Enterprises (Pte) Ltd, Donald Mcarthy TradiiRt€) Ltd & Citibank N.A. Singapore
Ltd. The reference was made to the Singapore TdkoAty by the FT& TR Division of
CBDT on 25.11.2016. Once the reference to SingapareAuthority was made in pursuance
of an Agreement entered into with said Governmehtch is referred to in Sec. 90 of the
Income Tax Act, then the period of limitation waquired to be calculated with reference to
Clause-(x) of Explanation (1) u/s 153 of the AclauSe-(x) of Explanation 1 reads as
follows:

"For the purpose of Sec. 153, in computing theopeof limitation -

(x) the period commencing from the date on whiclieterence or first of the

references for exchange of information is made rbya@thority competent under an

agreement referred to in section 90 or section & ending with the date on which

the information requested is last received by thencipal Commissioner or

Commissioner or a period of one year, whicheves, les

It is submitted that in terms of Clause (x) of Ehg@lanation-1 to Sec. 153 the AO was given
additional 1 year period for completing the assemsinin the present case, admittedly the
reference by a competent authority u/s 90 of tfie Act read with Article 28 of the DTAA
with Singapore was made on 25.11.2016. As on &, @6 days were available to the AO
for passing of the assessment order u/s 153(2eoftt. However, once the reference under
Article 28 of the DTAA with Singapore was made,déeod of one year commencing from
25.11.2016 was required to be excluded in workingtle period of limitation. In the resent
case, the period which was required to be excluiedvorking out period of limitation
commenced on 5.11.2016 and ended on 24.11.201tiokddly, the AO had 36 more days
to pass the assessment order from 24.11.2017. $wecassessment orders were passed on
08.11.2017 they were within time and therefore fi®ntention that the assessment orders
were barred by limitation is not factually and ldigeenable and liable to be rejected.

It may also be pertinent to submit that the conderst raised by the respondent-assessee
through cross objections are not maintainable baseathese contentions were never raised
by the assessee before the CIT(A) and the CIT&rragljudicated on these factual and legal
aspects while disposing the appeals. The appealdéie Tribunal arises out of the order of
the CIT(A) and therefore the scope of appeal befbee Tribunal should necessarily be
restricted to the grounds raised by the assessémd€IT(A) and decision thereon by the
first appellate authority. It is evident that befo€IT(A), the assessee had never raised this
specific issue of limitation and never producedobefthe CIT(A) any factual material as
regards the date on which the reference to Singad@x Authority was made and the date
on which the information from Singapore Tax auttyomwas received. Such information is
however produced by the assessee for the first bieh@re the Tribunal and the same being
not available before the lower authorities, it is more open for the assessee to make out
altogether new case before the Tribunal and cldirat the assessment orders were time
barred with reference to new evidence brought teefbe Tribunal for the first time.

Submitted for the consideration of the Hon'ble tindl”
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7. | have given my thoughtful consideration to Fiwantentions. Mr. Damle

vehemently contends during the course of heariagdh four re-assessments framed
in the impugned as many as assessment years aodimed. | deem it appropriate at
this stage to recapitulate the relevant facts oagain. The Assessing Officer
admittedly set sec. 148 re-opening mechanism inioman identical four notices

issued on 16.02.2016 which stood served on theataetpon 19.02.2016 followed by

the impugned re-assessments framed on 08.11.2@&#Hos 153 of the Act prescribes
time limit for completion of assessment, re-assesdr& re-computation. Sub-section
2 thereof makes it clear that no order of assessmeiassessment or re-computation
shall be made u/s 147 after expiry of nine montbmfthe end of the financial year in
which sec. 148 notice stood served. There can yardl any dispute about nine
months from the end of the financial year of suehtisn 148 notice service dated
19.02.2016; last upto 31.12.2016. The Revenue’'sn&sgion extracted hereinabove
are fair enough to this effect. | therefore obsetivat last date of framing of re-

assessments in all these assessment years wa814.2

8. | further notice that Explanation-1 to sec. Ifw&scribes certain specified
circumstances in clauses (i) to (xi) as exceptiorstatutory running of limitation
period in framing of assessment, re-assessment-&@mgutation. Clause(X) deals
with an instance of exchange of information betweempetent authority of the two
countries u/s 90 and 90A with Government of Inoiéng one of them. | notice that
the CBDT (FT and TR (Foreign Tax and Tax Researeisidn) made necessary
reference on 25.11.2016 on which stood replied 817 as per the Revenue’s
stand. The said period of almost nine months desetw be excluded since coming
under clause (x) of Explanation-1 to sec. 153 ef Att. The Assessing Officer was
very well aware of all clinching developments dgrithe course of re-assessment
regarding exchange of communication between thetaxgurisdictions as he only
had initiated the necessary process in questiggering sec. 90 r.w.s. 91 machinery

in motion.
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9. | proceed with the sole issue of limitation mstfactual backdrop. | repeat at
this stage that sec. 153 Explanation-1 clausexgjessly stipulates that the relevant
time period which is to be excluded as outsidepilneiew of limitation prescribed for
framing assessments, re-assessments is the perimocthencing from the date on
which reference or first of the reference for exagf@of the information is made by an
authority competent under an agreement in sec.r&ea 90A and ending with the
date on which the information requested is laseiked by the PCIT or CIT or one
year; whichever is less. The latter dafea other side information is 08.08.2017
followed by the impugned re-assessments framed8ohl(®017 in the instant lis. |
find no substance in Mr. Singh’s arguments. | mékelear first of all that the
department has itself treated 08.08.2017 to béatter of the date(s) falling in former
limb of sec. 153 Explanation-1 clause-(x) of tha.Ad¢herefore observe in this factual
backdrop that the time span between said referearmk final information i.e.
25.11.2016 to 08.08.2017 is admittedly less thaa ywar as perwhichever is less’
connotion in clause-(x). | am therefore of the ampinthat the clock of limitation that
had stopped ticking on 25.11.2016 at the time ofDTBreference resumed on
08.08.2017. Meaning thereby that 36 days of timatéition between 25.11.2016 to
31.12.2016 as per original limitation stood resfomgith effect from 08.08.2017
onwards. This crucial period of 36 days taken f@8r08.2017 onwards expires very

well before 08.11.2017 in all four cases.

10.  Mr.Singh lastly invites my attention té' proviso to Explantion-1 to sec. 153
of the Act that the time limit in such a case of&6/s hereinabove has to be further
extended by 60 days which brings the impugned sesssnents within limitation.

This plea is also devoid of any merit. | find thilé above stated proviso stipulates
that the remaining time limit has to be extende@&Q@odays if it is less than the said
period. The same clause cannot be read as exteoisione limit for further 60 days.

In any case this remaining period of 24 days; deatlto earlier 36 days starting from
08.08.2017, expires on 07.10.2017 as against thessessments in issue dated
08.11.2017. | conclude in this factual backdrop #lathe impugned re-assessments

in these four assessment years are clearly timeedaince framed on 08.11.2017
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going by the above statutory provision. | quashithgugned re-assessments since not
framed within statutory limitation period. The assee’s four Cross Objection
No0.128, 130-132/Kol/2018 are accepted. The Revenagipeals ITA No0.2243-
2246/Kol/2018 fail accordingly.

11. The Revenue’s instant four appeals ITA No0.22236/Kol/2018 are dismissed
and assessee’s Cross Objection Nos. 128, 130-1B2(K@8 are allowed.

Order pronounced in open court on _ 20/03/2019
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